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for example, if a money purchase pen-
sion plan provides three joint and sur-
vivor annuity options with survivor 
payments of 50%, 75% and 100%, respec-
tively, that are uniform with respect to 
age and are actuarially equivalent, 
then the employer may eliminate the 
option with the 75% survivor payment, 
even if this option had been the quali-
fied joint and survivor annuity under 
the plan. 

(iii) In-kind distributions—(A) In-kind 
distributions payable under defined con-
tribution plans in the form of marketable 
securities other than employer securities. 
If a defined contribution plan includes 
an optional form of benefit under 
which benefits are distributed in the 
form of marketable securities, other 
than securities of the employer, that 
optional form of benefit may be modi-
fied by a plan amendment that sub-
stitutes cash for the marketable secu-
rities as the medium of distribution. 
For purposes of this paragraph 
(b)(2)(iii)(A) and paragraph (b)(2)(iii)(B) 
of this Q&A–2, the term marketable se-
curities means marketable securities as 
defined in section 731(c)(2), and the 
term securities of the employer means se-
curities of the employer as defined in 
section 402(e)(4)(E)(ii). 

(B) Amendments to defined contribution 
plans to specify medium of distribution. If 
a defined contribution plan includes an 
optional form of benefit under which 
benefits are distributable to a partici-
pant in a medium other than cash, the 
plan may be amended to limit the 
types of property in which distribu-
tions may be made to the participant 
to the types of property specified in the 
amendment. For this purpose, the 
types of property specified in the 
amendment must include all types of 
property (other than marketable secu-
rities that are not securities of the em-
ployer) that are allocated to the par-
ticipant’s account on the effective date 
of the amendment and in which the 
participant would be able to receive a 
distribution immediately before the ef-
fective date of the amendment if a dis-
tributable event occurred. In addition, 
a plan amendment may provide that 
the participant’s right to receive a dis-
tribution in the form of specified types 
of property is limited to the property 
allocated to the participant’s account 

at the time of distribution that con-
sists of property of those specified 
types. 

(C) In-kind distributions after plan ter-
mination. If a plan includes an optional 
form of benefit under which benefits 
are distributed in specified property, 
that optional form of benefit may be 
modified for distributions after plan 
termination by substituting cash for 
the specified property as the medium 
of distribution to the extent that, on 
plan termination, an employee has the 
opportunity to receive the optional 
form of benefit in the form of the speci-
fied property. This exception is not 
available, however, if the employer 
that maintains the terminating plan 
also maintains another plan that pro-
vides an optional form of benefit under 
which benefits are distributed in the 
specified property. 

(D) Examples. The following examples 
illustrate the application of this para-
graph (b)(2)(iii):

Example 1. (i) An employer maintains a 
profit-sharing plan under which participants 
may direct the investment of their accounts. 
One investment option available to partici-
pants is a fund invested in common stock of 
the employer. The plan provides that the 
participant has the right to a distribution in 
the form of cash upon termination of em-
ployment. In addition, the plan provides 
that, to the extent a participant’s account is 
invested in the employer stock fund, the par-
ticipant may receive an in-kind distribution 
of employer stock upon termination of em-
ployment. On October 18, 2000, the plan is 
amended, effective on January 1, 2001, to re-
move the fund invested in employer common 
stock as an investment option under the 
plan and to provide for the stock held in the 
fund to be sold. The amendment permits par-
ticipants to elect how the sale proceeds are 
to be reallocated among the remaining in-
vestment options, and provides for amounts 
not so reallocated as of January 1, 2001, to be 
allocated to a specified investment option. 

(ii) The plan does not fail to satisfy section 
411(d)(6) solely on account of the plan amend-
ment relating to the elimination of the em-
ployer stock investment option, which is not 
a section 411(d)(6) protected benefit. See 
paragraph (d)(7) of Q&A–1 of this section. 
Moreover, because the plan did not provide 
for distributions of employer securities ex-
cept to the extent participants’ accounts 
were invested in the employer stock fund, 
the plan is not required operationally to 
offer distributions of employer securities fol-
lowing the amendment. In addition, the plan 
would not fail to satisfy section 411(d)(6) on 
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account of a further plan amendment, effec-
tive after the plan has ceased to provide for 
an employer stock fund investment option 
(and participants’ accounts have ceased to be 
invested in employer securities), to elimi-
nate the right to a distribution in the form 
of employer stock. See paragraph 
(b)(2)(iii)(B) of this Q&A–2.

Example 2. (i) An employer maintains a 
profit-sharing plan under which a partici-
pant, upon termination of employment, may 
elect to receive benefits in a single-sum dis-
tribution either in cash or in kind. The 
plan’s investments are limited to a fund in-
vested in employer stock, a fund invested in 
XYZ mutual funds (which are marketable se-
curities), and a fund invested in shares of 
PQR limited partnership (which are not mar-
ketable securities). 

(ii) The following alternative plan amend-
ments would not cause the plan to fail to 
satisfy section 411(d)(6): 

(A) A plan amendment that limits non-
cash distributions to a participant on termi-
nation of employment to a distribution of 
employer stock and shares of PQR limited 
partnership. See paragraph (b)(2)(iii)(A) of 
this Q&A–2. 

(B) A plan amendment that limits non-
cash distributions to a participant on termi-
nation of employment to a distribution of 
employer stock and shares of PQR limited 
partnership, and that also provides that only 
participants with employer stock allocated 
to their accounts as of the effective date of 
the amendment have the right to distribu-
tions in the form of employer stock, and that 
only participants with shares of PQR limited 
partnership allocated to their accounts as of 
the effective date of the amendment have 
the right to distributions in the form of 
shares of PQR limited partnership. To com-
ply with the plan amendment, the plan ad-
ministrator retains a list of participants 
with employer stock allocated to their ac-
counts as of the effective date of the amend-
ment, and a list of participants with shares 
of PQR limited partnership allocated to their 
accounts as of the effective date of the 
amendment. See paragraphs (b)(2)(iii) (A) 
and (B) of this Q&A–2. 

(C) A plan amendment that limits non-cash 
distributions to a participant on termination 
of employment to a distribution of employer 
stock and shares of PQR limited partnership 
to the extent that those assets are allocated 
to the participant’s account at the time of 
the distribution. See paragraphs (b)(2)(iii) 
(A) and (B) of this Q&A–2. 

(D) A plan amendment that limits non-
cash distributions to a participant on termi-
nation of employment to a distribution of 
employer stock and shares of PQR limited 
partnership, and that provides that only par-
ticipants with employer stock allocated to 
their accounts as of the effective date of the 
amendment have the right to distributions 

in the form of employer stock, and that only 
participants with shares of PQR limited 
partnership allocated to their accounts as of 
the effective date of the amendment have 
the right to distributions in the form of 
shares of PQR limited partnership, and that 
further provides that the distribution of that 
stock or those shares is available only to the 
extent that those assets are allocated to 
those participants’ accounts at the time of 
the distribution. To comply with the plan 
amendment, the plan administrator retains a 
list of participants with employer stock allo-
cated to their accounts as of the effective 
date of the amendment, and a list of partici-
pants with shares of PQR limited partner-
ship allocated to their accounts as of the ef-
fective date of the amendment. See para-
graphs (b)(2)(iii) (A) and (B) of this Q&A–
2.

Example 3. (i) An employer maintains a 
stock bonus plan under which a participant, 
upon termination of employment, may elect 
to receive benefits in a single-sum distribu-
tion in employer stock. This is the only plan 
maintained by the employer under which dis-
tributions in employer stock are available. 
The employer decides to terminate the stock 
bonus plan. 

(ii) If the plan makes available a single-
sum distribution in employer stock on plan 
termination, the plan will not fail to satisfy 
section 411(d)(6) solely because the optional 
form of benefit providing a single-sum dis-
tribution in employer stock on termination 
of employment is modified to provide that 
such distribution is available only in cash. 
See paragraph (b)(2)(iii)(C) of this Q&A–2.

(iv) Coordination with diversification 
requirement. A tax credit employee 
stock ownership plan (as defined in sec-
tion 409(a)) or an employee stock own-
ership plan (as defined in section 
4975(e)(7)) may be amended to provide 
that a distribution is not available in 
employer securities to the extent that 
an employee elects to diversify benefits 
pursuant to section 401(a)(28). 

(v) Involuntary distributions. A plan 
may be amended to provide for the in-
voluntary distribution of an employ-
ee’s benefit to the extent such involun-
tary distribution is permitted under 
sections 411(a)(11) and 417(e). Thus, for 
example, an involuntary distribution 
provision may be amended to require 
that an employee who terminates from 
employment with the employer receive 
a single sum distribution in the event 
that the present value of the employ-
ee’s benefit is not more than $3,500, by 
substituting the cash-out limit in ef-
fect under § 1.411(a)–11(c)(3)(ii) for 
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$3,500, without violating section 
411(d)(6). In addition, for example, the 
employer may amend the plan to re-
duce the involuntary distribution 
threshold from the cash-out limit in ef-
fect under § 1.411(a)–11(c)(3)(ii) to any 
lower amount and to eliminate the in-
voluntary single sum option for em-
ployees with benefits between the cash-
out limit in effect under § 1.411(a)–
11(c)(3)(ii) and such lower amount with-
out violating section 411(d)(6). This 
rule does not permit a plan provision 
permitting employer discretion with 
respect to optional forms of benefit for 
employees the present value of whose 
benefit is less than the cash-out limit 
in effect under § 1.411(a)–11(c)(3)(ii). 

(vi) Distribution exception for certain 
profit-sharing plans—(A) In general. If a 
defined contribution plan that is not 
subject to section 412 and does not pro-
vide for an annuity option is termi-
nated, the plan may be amended to pro-
vide for the distribution of a partici-
pant’s accrued benefit upon termi-
nation in a single sum optional form 
without the participant’s consent. The 
preceding sentence does not apply if 
the employer maintains any other de-
fined contribution plan (other than an 
employee stock ownership plan as de-
fined in section 4975(e)(7)). 

(B) Examples. The provisions of this 
paragraph (b)(2)(vi) can be illustrated 
by the following examples:

Example 1. Employer X maintains a defined 
contribution plan that is not subject to sec-
tion 412. The plan provides for distribution in 
the form of equal installments over five 
years or equal installments over twenty 
years. X maintains no other defined con-
tribution plans. X terminates its defined 
contribution plan after amending the plan to 
provide for the distribution of all partici-
pants’ accrued benefits in the form of single 
sum distributions, without obtaining partici-
pant consent. Pursuant to the rule in this 
paragraph (b)(2)(iv), this amendment does 
not violate the requirements of section 
411(d)(6).

Example 2. Corporations X and Y are mem-
bers of controlled group employer XY. Both 
X and Y maintain defined contribution 
plans. X’s plan, which is not subject to sec-
tion 412, covers only employees working for 
X. Y’s plan, which is subject to section 412, 
covers only employees working for Y. X ter-
minates its defined contribution plan. Be-
cause employer XY maintains another de-
fined contribution plan, plan X may not pro-
vide for the distribution of participants’ ac-

crued benefits upon termination without a 
participants’ consent.

(vii) Distribution of benefits on default 
of loans. Notwithstanding that the dis-
tribution of benefits arising from an 
execution on an account balance used 
to secure a loan on which there has 
been a default is an optional form of 
benefit, a plan may be amended to 
eliminate or change a provision for 
loans, even if such loans would be se-
cured by an employee’s account bal-
ance. 

(viii) Provisions for transfer of benefits 
between and among defined contribution 
plans and defined benefit plans. A plan 
may be amended to eliminate provi-
sions permitting the transfer of bene-
fits between and among defined con-
tribution plans and defined benefit 
plans. 

(ix) De minimis change in the timing of 
an optional form of benefit. A plan may 
be amended to modify an optional form 
of benefit by changing the timing of 
the availability of such optional form 
if, after the change, the optional form 
is available at a time that is within 
two months of the time such optional 
form was available before the amend-
ment. To the extent the optional form 
of benefit is available prior to termi-
nation of employment, six months may 
be substituted for two months in the 
prior sentence. Thus, for example, a 
plan that makes in-service distribu-
tions available to employees once 
every month may be amended to make 
such in-service distributions available 
only once every six months. This ex-
ception to section 411(d)(6) relates only 
to the timing of the availability of the 
optional form of benefit. Other aspects 
of an optional form of benefit may not 
be modified and the value of such op-
tional form may not be reduced merely 
because of an amendment permitted by 
this exception. 

(x) Amendment of hardship distribution 
standards. A qualified cash or deferred 
arrangement that permits hardship dis-
tributions under § 1.401(k)–1(d)(2) may 
be amended to specify or modify non-
discriminatory and objective standards 
for determining the existence of an im-
mediate and heavy financial need, the 
amount necessary to meet the need, or 
other conditions relating to eligibility 
to receive a hardship distribution. For 

VerDate Jan<31>2003 08:35 Apr 11, 2003 Jkt 200085 PO 00000 Frm 00623 Fmt 8010 Sfmt 8010 Y:\SGML\200085T.XXX 200085T


